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Any person aggrie · ed by this Order-in-Appeal may file an appeal or revision appµ.cation, '.
as th:t:may be agaiiist _•ucb order, to the appropria'.e authorit,, in the following way.

m«r I cfiT~ ~--

Revision application to Government of India:
I

(1) ?tr3rar gr«4 sf@2fr, 1994 Rt arr aafaarr rgmt«i aaRgalaarrRt
3T-err h qr 7cg#h siafagtrur srear sfl 'ffRcf, #rd,fa«+ir, +sir fr,
atftif, far tr sra, iretf, &fl«: 110001 #tRtstftfez:­

!. i ..
I

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep
Building, Parliament Street, New Delhi-110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid: -

(mn) 4ft Rtzf ahmasa Rt z1fat ear "B" fRor3rt r1, 4ratzr fat
stiraasvs«ta sta §11: tlllT#, <TT fft «arr Twetrz 4g f@#fl mrar

. I

r@ftrsrngtmft#rtag&an { ·

~

In case of Ly l~ss of goods where the loss occur in traii.sit from a factory to a
. ware ouse or to ab.other factory or from one warehouse to another during the dourse of
proce sing of thell goods in a warehouse or in storage whether in a factory or in a
warehouse. '

I
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I I . . 1-=l+-+-n-t-nr. I •, / "Fer#g =ten wrffilcrrTrra fa[fut it au#tr greenma r
snner» fee w#er@t # st s«a nee manz nr oara a«mar« a

. In pase of rebate of duty of excise on goods exported to any country or territory 9

; 0~1tsicle Iridia of on cixcisable material used in the manufacture of the goods which are
expo_rtecl to any count1y or territory outside India.

(+r) zf? area qr rat f@(Raaatg (@ur at w:r,:r <!TT) frl,:mr fc!;,:rr <T<TT lfIB ~-,

In case of goods exported outside India export to Neptr Bhutj, withotr~,,
payment of duty. :_·

() : sifa sara #fr sure zra a gratr a fu st set #feztrt, ?sthatpi' .
rrr igi fara garfas rrr, ftatrRa at trr anart fa a@2/f ( 2)/1998 tr
109 gJ'{]"~~ ifQ,' WI ,

!
Credit~ of any duty allowed to be utilized towards payment of excise duty on final

products under the provisions of this Act cir the Rules made there under and such order
·v '\: '.,_;: . ,· is passedby the Commis.sioner (Appeals) on or after, the elate .appointed under Sec.109"

H,:i[:_.•. _J_,_of the Finrce (No.2i' Act, 1998. · : .

- I­$'pa) gr saa re er«» f.?tlJi:11c1~-n, 2001 h fr 9 siaf effeyr tier<u-g it
"qfat , faa2raif s2gr hfa feta flrh +flap-srr vq= sfl arr2gr #7tat 4fat

eh arr faa2aa [hrstrIf@gt 3h arr rat s: cpf~ ~W.% aicr-ifumu 35-S:it f.tmfur it)-%
@rarrhqrk rrr€tar-6 arrRt fafgift tfegu

The above applicatio_n shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 mo1iths from the date on
which the order .sought to be appealed agai11st is commt11i.~catecl ru1d shall be
accompanied by two copies each of the 010 and Order-In-Appe~. It shoul 1 also be
accom?aniecl by a copy of '_:rR-6 Challan. evidencing payment pf prescrib cl fee a~-;.'.
prescribed under Section 35-EE of CEA, 1944, under MaJor Head of Account. . :. •·. I .. .

I . . • • . . ·•
(3) ; Rferam2arrer szi iarzav4mrtzsqglat s#200/- "Cfiru'_~ clil;
;;rri:; am:~ ti~ '.-1 <cfi-1-1 l:;9im snrar gt crr 1ooo /- clil· i:~ 'TIBlrf cl?l· ;;rri:;1 .

: I

. The re,rision ~pplication shall be accompanied by a fee of Rs.200/- ~here the'. . I I . '
: amount i~volved is. Rupees One Lac of less and Rs.1,0?0/- where the runount involved•lit• more tllan Rupejs One Lac.

. · ..... lg«, arrsn nvWIT en{ 3l1fu;A,:r r<WITim,{ur% >ITTt 3ftfl~:~ .
;(

1;,{'!' •'j· :, · ·Appeal to Custom, Excise, & Service Tax Appellate Tribt'mal .. ,,

..I

( 1) hrsarr g«a arf@2fa, 1944# mu 35-~/35-S: % aicr-ifu:­
Uncler Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2) '3-ct>Rl f€l a q R_.,,g, a: ii'~~% 3TT1fclT cf!' 3ftfm, ap:f,-~- %~ ii'oo !/!Vcn, ~~~~
!/!Vcn vi aata st7r ran1f@raw (fez) ft 4fer 2fr7far, \'if( G.1 <>l'I C. ij- 2nd -r.rm;i·,~A· . ;,
'l=fc!rf, ann:crr, 'f1tUfvlDR, 6lfi l-lqlcilli;;-3800041 ·J . .l4ffi/

To the west regional bench of Customs, Excise & Service T • Appellate fribunaJ. ,'Ji
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girclhar Nagar, 1111,edabacl: 380004'. · ,

· In case of appeals other than as mentioned above para. · I · 1
I ,
' . ', :. : , .. . · i The appeal to the Appellate Tribunal shall be filed in quadn1plicate in form EA-3

·'·\ '°!Jt!: · i as p11escribecl unclei· Rtile 6 of Central Excise(Appeal) Rules, 2001 and I shall be
· /;Jl~~compan[ecl againsj (one which at least should be accompanied by a fee of Rs.1,000/­
):1]'\ Rs.5,009;- and Rs110,000/- where ru11ount of duty / penalty / demand/ refund 1s
Jc,Jiupto 5 Lae, 5 Lac to ;so Lac and above 50 Lac respectively m the forl:1 of crossed bru1k
draft in favour of Asstt. Registar of~~;.~S:.~1. any nominate public sector bank of the#cs»z MM z;

·€>
.\ ~ ..,,4,,~ ...,. ./4-,,-if' .n.

I
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place where the bench of any nominate public sector bank of the place where the bench
. of the Tribunal is situated. ' %;,, · ) · .,,~

(3) f srsrrn{pr sr?git#rgr@tar? atrntrfg trrgarsri
tr fatstr=if@ srark@tagu sf fa far'4€lasftau#fr artfnfsfl«tr +rt@raw

· ~ "Q,"91 arifurz hr2tr arc Rt um3a fr star at I
I I i

' In case of the order covers a number of order-in-Original, fee for each[ O.I.O. ,shouldf.e paid in tlie aforesaid manner notwithstanding the fact that the one appeal to
the Ap , ellant TribJnal or the one application to the Ceptral Govt. As the case may be,
is filled to avoid sct~toria work if excising Rs. 1 lacs fee of Rs. ! 00 /- for each.

(4) ·rrragra #f@Ru 1970 zrnr inf@a Rt~-1 t 3lcl1Tcl"frtmftcrfcITT;.~~3lfc°'rc0
.• TTpr?gr zrnfenfafufr qf@art a s?grr@ta Rt u4yf@rs6 .50¾ atarr(q ga f@aa

«argr arfeu
One copy of application or O.I.O. as the case may be, and the order of the

adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(SJ <a «iif@amt Rt f7iur#at f.:tw c\i1" am: m ststafffr star 2 sit ft
gt«eear, a4tr srear rcenqiaara sf«tr rt1f@aw (affaf@en) fR71, 1982Raf@?
Attention in invited to the rules covering these and other related matter contendeq. in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) +fir gr«a,#trsrar g[avihat# aft«ta +rt1f@aw (Rhee) ah ,fa arfht ar
; I '

nf-Ii (Demand) ii# (Penalty) mr 10%g snrarsfarf? graif@, sf@rmarg war 10+i? (section 35 F of the Central Excise Act, 1944, Section 83 & Secti~n 86 of
the Finance Act, lr94) , ·

I -?err snra gfca sitath siafr, gr@agrer Rt iT (Duty Demanded) I
' I •

(31) is (Section) 1 lD t cfQCf frtmftqum;
(32) fwn"~me:~ c\i1" ufu<f;
(33) hr4z%fezfailfl6hag?ufn

For an appeal to be filedbefore the CESTAT, 10% of the Duty & Penalty confirmed
by the Appellate Commissioner would have to be pre-deposited, provided that the pre-·
deposit amount shall nqt exceed Rs.10 Crores. Itmay be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of-the
Central Excise Act_, 1944, Section 83 & Section 86 of the Finance Act, 1994).

Under Central Excise and Service Tax, "Duty demanded" shall include:

(XXX1!d1 amourit determined under Section 11 D; · ,
- ( 'i) amount of erroneous Cenvat Credi:t taken;

(xxxilii) amount payable under Rule 6 of the Cenvat Credit Rules.
- I . .

(6) (i) sr sf?gr h #Rasf 7f@lawrehwzt green srrar tea st ave farRgtttr fu 4TT!;
gre4a 10%atr sit azj ha«a awsfa@a zt savs 10% @ratw #ftwaft ?t

In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute,
or penalty, where penalty ala~} ute."
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ORDER-IN-APPEAL

The present appeal has been. filed by M/s. Vihal Construction, Proprietor

Jayantibhai Narsibhai Mehani, 1, Ajanta Elora Complex, NH-8, Opp. Galaxy Cinema,
\

Naroda, Ahmedabad-382330 (hereinafter referred to as "the appellant") against

Order-in-Original No. 94/ADC/MR/2022-23 dated 27.12.2022 issued on 29.12.2022

(hereinafter referred to as "the impugned order") passed by the Additional
i

Commissioner, CGST 8 Central Excise, Ahmedabad North (herein 'fter referre to as

"the adjudicating authority").

Briefly stated, the facts of the case are that Shri Jayantibhai Narsibhai Meghani,2.

Proprietor of the appellant were holding Service Tax Registration No.

ABCPM8177BSD001. On scrutiny of the data received from the Central Board of

Direct Taxes (CBDT) for the Financial Year 2015-16, it was noticed that there is

difference of value of service amounting to Rs. 8,10,93,379/- between the gross value

of service provided in the said data and the gross value of service shown in Service

Tax return filed by the appellant for the FY 2015-16. Accordingly, it appeared that the

appellant had earned the said substantial income by way of providing taxable services

but not paid the applicable_ service tax thereon. The appellant were called upon to

submit clarification for difference along with supporting documents, for the said

period. However, the appellant had not responded to the le·ttr' rs issued !y the
department. ·

I
2.1 , Subsequently, the appellant were issued Show Cause Notice No. STC/15-

249/OA/2020~21 dated 23.04.2021 demanding Service Tax amounting to Rs.

1,21,64,007/- for the period FY 2015-16, under provision of Section 73 of the Finance

Act, 1994. The SCN also proposed recovery of interest under Section 75 of the

Finance Act, 1994; and imposition of penalties under Section 77(2) and Section 78 of

the Finance Act, 1994.

'i .; I
j I ·, •

l_'

I,

2.2 The Show Cause-Notice was adjudicated, ex-parte, vide the impugned order by

the adjudicating authority wherein the demand of Service Tax amounting to Rs.
I ; .

1,21,64,007/-was confirmed under proviso to S..u.b- ction (1) o'f • ection 7311f the.4 « so,
.ctr, %

· f .tli-,..-r. ''·,,... ,~--~- ·:t>:,~~~~
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F.No. GAPPL/COIVI/STP/2231/2023-Appeal

I
I

inance Act, 1994 along.with Interest under,Sectlon 75 of the Finance Act, 1994 for

te period from FY 2015-16. Further, Penalty of Rs. 1,21,64,097/- was imposed on the

appellant un~er Secti~n 78 of the Fi.nance Act, 1994 and Penalty _of Rs. 10,00·0;- was

imposed on the appellant under Section 77(2) of the Finance Act, 1994.

I
I

3. Being a~grieved with the impugned order passed by the adjudicating

auth9rity, the apipellant have preferred the: present appeal on. the following grounds:

e The appellant is Proprietor of M/s. Vihal Construction and are holding Service

Tax Registration No. ABCPM8177BSD00l since 08.10.2015 and are regularly

filed periodical Service Tax Returns in Form ST-3 since then. The appTllant haye

them. he appellant are engaged 111to the b·us111ess of Construction Services.

. .

Ill The appellant submitted that they have not received any notice including show

· cause notice and personal hearing notice. They were called by the department

on thembile umber mentioned· in ITR and the OIO was delivered to them.On

. receipt o/ the impugned order, it was found that value of services as per

Income Tax Return was considered as Rs. 8,10,93,379/- as against the actual

• value of Rs. 3,98,68,486/-, which is also mentioned inthe Income. Tax Return

filed by them for the FY 2015-16. Further, in the impugned order, the value as
per ST-3 filed was considered Nil against the actual value of Rs. 2,87,83,438/-,

which is also shown in the ST-3 Return filed by them for the second half of the
. I I

F.Y. 20r-16. !

" The appellant submitted that the adjudicating authority erred in law by issuing

the impugned order against natural justice by not providing the opportunity of
! ! . '
, I • :

being heard. They place reliance on the case law of Hon. Supreme Court in theI . .
case of Uranath Pandey v. state of UP[2009] 12 SCC 40-43.

·, The appe,lant submitted that the adjudicating. authority has taken the taxable

amount Rs. 8,10,93,379/- against the actual figures Rs 3,98,68,486/-which can

be seen in ITR-4 and the Part A-P& L Point No l(A) also. The adjudicating

I :

',

I !

i .

..I
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F.No. GAPPL/COM/STP/2231/2023-Appeal

Calculation of Service Tax payable and paid including Swachh Bharat Cess is as under:
: II

!

authority also failed to consider the actual taxable val e Rs.2,87,8 ,438/­

shown in the ST-3.

Rs. 3,98,68,486/­

Rs. 55,81,589/-

Rs. 1,99,343/­

Rs. 57,80,932/­

Value of taxable service as per Income Tax Return

Service Tax on the same (@ 14%)

Swachh Bharat Cess (@ 0,5%)

Total Service Tax Payable

I i

i,

Service Tax and Swachh Bharat Cess already paid as under:

CIN: 63602193103201635077 as per ST-3 Rs. 36,73,598/-
Dated 31.03.2016

I'CIN:63602190701201672085 as per ST-3 Rs. 5,00,0JO/-
i Dated 07.01.2016

CIN: 63602191407201630156 not included in ST-3 Rs. 13,68,919/-
I

' I

Dated 14.07.2016
. ' CIN: 63602192707201630079 not included in ST-3: Rs . 3,33,103/-•· '¥

Dated 27.07.2016

Total Service Tax Paid Rs. 58,75,620/­

They have correctly paid the service tax and had no any intention to evade the tax.

The adjudicating authority as well as the show cause notice issuing authority has not

taken into account the details available with them on the common portal of service

tax in Form ST-3, where all the details pertaining to taxable service rendered are

being reflected, and therefore the show cause notice and impugn' d order isslued by

the adjudicating authority is completely vague.

111 The adjudicating authority erred in law and fact of the· case by invoking

extended period under Section 73(1) of the Finance Act, 1994. The same can

be invoked only in case of fraud, collusion, willful misstatement, suppression of

facts, etc., however, in present c have truly and correctly

6
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6. It is observed that the main contentions of the appellant are that they were not
I . I

I eard in person by the adjudicating authority and in their ITR and P& L, the income is

hown Rs. 3,r8'.68,486/- and the service areas on"em@4come as Rs.

.cs
~

7.ti .':'.c • .--~...........~, ,.. r. \.. y·/(_~ '\"' -.;.\
{f~
# .. ; 'f, ~.,rJ~ ~. -·s, a. · oe3. +{° ' 7 ·",».1

,,,.,
....., . .,.-: • ····

i .
5. I have crefully gone through the facts -of the case, grounds of appeal,

. sub,1issions mare in the Appeal Memorandum and documents available on record.

The issue to be decided.in the present appeal is whether the impugned order passed

by the adjudicating authority, confirming the demand of service tax -against the

appellant along with interest and penalty, in the facts and circumstance of the case, is

legal and proper or otherwise. The demand pertains to the period FY 2015-16.

Since, there is no delay in payment of service tax, there does not arise the _question of

payment of interest under Section 75 of the Finance Act, 1994 or paymentof penalty
I

under Sectio 77 and 78 of the Finance Act, 1994.

j. Perso al hearing in the case was held on 25.09.2023. Shri l(unal Agrawal,

1

hartered Ai rnuntant, appeared on behalf of the appellant.for personal hearing. He
reiterated submissions made in appeal memorandum. He submitted that the

appellant had pr;ovided services of worth Rs.3,98,68,486. However, the value of these

servides was erroneously shown as sale of goods in the profit and las! of the ff.

Furthbr he-stat+ that It is surprising that the Adjudicating Authority has taken the

valuelfom IR as Rs.8,10,93,379 without any basis, since the value of services as per• I

I ,
declared lll th~'fa.Gts and figures perta(ning _to the taxable services 'at the time

of filing tr periodic service tax return in Form ST-3.

IT was zero. He fu_rther submitted that the appellant had filed service tax return for . ,

the period under. demand, but missed to include the amount of Rs.13,68,919(­

(including interest amount Rs.65,000/-) and 3,33,103/-(includirig interest amount

Rs.33103/-) towards tax payable in the service tax r_eturn. He submitted that this

amount/tax Was subsequently paid in the month of July 2016 itself. He also' submitted

1hat the adj~dica;ing, authority has not verified . the service tax return filed by the

appellant and has taken a totally misfaken value as per IT. He submitted that since,

there was no liability on the appellant, the impugned order is liable to be set aside.
· ·



eg
l·,+,

i.
i

F.No. GAPPL/COM/STP/2.231/2023-Appeal

i ' 57,80,932/-. Out of total liability they have paid Rs. 41,73,598/- vide challan no 35077

dated 31.03.2016(Rs. 36,73,598/-) and vide challan no 72085 dated 07.01.2016 (Rs.

5,00,000/-) and shown in their ST-3 filed for second half ofthe F.Y. 2015-16.

Rest of the amount Rs. 15,51,907/-was paid along with interest, Rs. 13,68,919/­

vide challan no 30156 dated 14.07.2016 and Rs. 3,33,103/- vide challan no 30079

dated 27.07.2016 which they missed to pay during the F.Y. 2015-16.

I

Now, As per Form 26AS for the F.Y. 2015-16 the amount rec ived from various; . I :
servi~e recipient to the appellant is seen different which is as under:

X

Sr. No. Name of the Party Amount (In Rs.)
1 Aaryan Infrabuild 60,300/-
2 Eminent Infracon 2,29,75,286/-
3 Euphoria Infracon 99,92,543/-
4 Swastik Infra . 5,00,000/­
5 Vrindavan Develpers 95,12,834/­

Total ,30,40,963/­

As per the above table, taxable income is Rs. 4,30,40,963/- and the serv ce ta' .!
@14.5% 1s as Rs. 62,40,940/- which are different from the Income claimed by the

I

I , ,

appellant and shown in the ITR .The adjudicating authority has also considered the

amount Rs. 8,10,93,379/- as taxable. As there are 3 different taxable values and to

ascertain the correct taxable value and service tax liability, detailed examination at the

adjudication level is required.

t.

. I

I '

,,· ,'

7. Therefore, I find it proper to remand back the impugned order to the adjudicating

authority to re-examine and decide it afresh, following the principle of natural
, .

justice and considering the all facts. The appellant-is also directed to furnish all

relevant documents before the adjudicating authority.

a }
«CEt;
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I I . I '

8. In view ol ab~ve, ItirE;a,and back the impuQned order to the acijudicatinf autho,~ity .! i · i•[ ,!
o re-examine the issue and decide it afresh. I 1

•

. -1 : . . .

erfar #«#farr <sf ft r& aft at Razra 3qla a@a a fan srarg[
The appeal filed by the appellant stands disposed of iii above terms.

I . . .

5±
(«ft+tie)
gr (srfh«)

Date : !1.. 0 .12.2023
1

Appellant

--~

Manish Kumar
Superintendent(Appeals),
CGST, Ahmedabad

RPAD SPEED POST

+M/s. Vihal Construction,
Proprietor JayantibhaiNarsibhaiMehani,I . . .
C-77, Rameshwar Park

Near Geeta Gaut ~inema,

NH-8·, Odhav, Al;imedabad
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Responcle,:,t

(for uploading the OIA)
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'6)Guard File

C py to:

1) The Principal Chief Commissioner, Central GST, Ahmeclabad Zone ,

2) The Coml~issibner, CGST, Ahmedabad North · i · .

3) The Addi ional Commissioner, CGST & Central Excise, Ahmedabad North

4) The Assis ant Commissioner (HQ System), CGST, Ahmedabad North
!

The Additional Co111missioner,

CGST & Central Excise,

Ahmedabad North
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6) PA File
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