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Any person aggrie! ed by this Order-in-Appeal may file an appeal or revision appiication»,?
as the lone may be|agaihst such order, to the appropriate authority in the following way.
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Revision apphcation to Government of India:
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A revision application lies to the Under Secretary, to the Govt. of India, Revision

Application Unit Ministry of Finance, Department of Revenue, 4t Floor, Jeevan Deep

' Building, Parliament Street, New Delhi - 110 001 under Section 3SEE of the CEA 1944

in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid : -
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In case of any loss of goods where the loss occur in transﬂ: from a factory to:a
warehlouse or to another factory or from one warehouse to a_nother during the course of
' processing of the goods in a warehouse or in storage whether in a factory or in a
' warehouse. : :
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i In case of rebate of duty of excise on goodé exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India. : ‘
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In case of goods exported outside India export to Nepal or Bhutan, withou
payment of duty. :
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Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order

is passed by the Conlimis.sioner (Appeals) on or after, the date appointed undefr Sec.109
"'Iof the Finr_nce (No.2) Act, 1998, : ;
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" The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on
which the order sought to be appealed against is communicated and |shall be !
accompanied by two copies each of the OIO and Order-In-Appeal. It shouldl also be
accompanied by a copy of TR-6 Challan  evidencing payment pf prescribed fee as
presm&:ribed under Section 35-EE of CEA, 1944, under Major Head of Account. o
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" The revision e;ipplication shall be accompanied by a fee of Rs.200/- where the

“ amount i volved is Rupees One Lac or less and Rs. 1,000/~ where the amount involved
1;[15 more than Rupees|One Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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' Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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To the west regional bench of Customs, Excise & Service Tak Appellate [ribunal .
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad: |380004.
“In cas;e of appeals other than as mentioned above para. 1o

, The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3
£l ias prescribed undef Rule 6 of Central Excise(Appeal) Rules, 2001 and fshall “be
daccompanied agains
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- should |be paid in the aforesaid manner notwithstanding the fact that the one appeal to ‘
. the Appellant Tribunal or the one application to the Central Govt. As the case may be, !
© is filled|to avoid scyiptoria work if excising Rs. 1 lacs fee of Rs.100/- for each. ’
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place where the bench of any nominate public sector bank of the place where thie bench
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In case of ﬂ"le order covers a number of order-in-Original, fee for eachi 0.1.0.

One copy of apphcatlon or O0.1.0. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

35 F of the Central Excise Act, 1944, Section 83 & Section 86 of
the Finance Act, 1994) o ' !
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For an appeal to be filed before the CESTAT, 10% of the Duty' & Penalty confirmed . . 1
by the Appellate Commissioner would have to be pre-deposited, provided that the pre- b
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the -
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994).

Under Central Excise and Service Tax, “Duty demanded” shall include: ; e »
|

(xxxi) amournt determined under Section 11 D;
(xxxiﬁ') amount of erroneous Cenvat Credit taken;
(xxxiii) amount payable under Rule 6 of the Cenvat Credit Rules.
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In view of above, an appeal against this order shall lie before the Trlbunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute,

or penalty, where penalty aloneg‘;d ute.”
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" ORDER-IN-APPEAL

The present appeal has been filed by M/s. Vihal Construction, Proprietor

Jayantibhai Narsibhai Mehani, 1, Ajanta Elora Complex, NH-8, Opp. Galaxy Cinema,
Naroda, Ahmedabad\-382330 (hereinafter referred to as “the appellant”) against
Order-in-Original No. 94/ADC/MR/2022-23 dated 27.12.2022 issued on 29.12.2022

(herei.nafter referred to as "the impugned order”) passed by the Additional

Commissioner, CGST & Central Excise, Ahmedabad North (hereinafter referred to as

“the adjudicating authority").-

2. Briefly stated, the facts of the case are that Shri Jayantibhai Narsibhai Meghani, o

Propr;ietor' of the appellant were holding Service Tax Registration No.
ABCPMB8177BSD00L. On scrutiny of the data received from the Central Board of
birect Taxes (CBDT) for the Financial Year 2015-16, it was noticed that there is
difference of value of service amounting to Rs. 8,10,93,379/- betwe’én the gfoss’ value
of service provided in the said data and the gross value of service shown in Service
Tax return filed by the appellant for the FY 2015-16. Accordingly, it appeared that the
appellant had earned the said substantial income by way of providing taxable services
but not paid the applicable service tax thereon. The appellant were called upoﬁ to
submit clarification for difference along with supporting doéuménts, for the said
period. However, fhe appellant had not responded to the Ie'ttTrs issued by the

department.
i |

| | o
2.1 ‘ Subsequently, the appellant were issued Show Cause Nc;tice No. STC/15-
249/0/\/2020—-21 dated 23.04.2021 demanding Service Tax amounting to Rs,
1;21,64,007/—- for the period FY 2015-16, under provision of Séction 73 of the Finance
Act, 1994. The SCN also proposed recovery of interest under Section 75 of the
Finance Act, 1994; and imposition 6f penalties under Section 77(2) and Section 78 of

the Finance Act, 1994,

2.2 - The Show Cause Notice was adjudicated,' ex-parte, vide the impugned order by
the adjudicating authority wherein the demand of Service Tax amounting to Rs.

1,21,64,007/-was confirmed under proviso to Sub=Section (1) of Section 73 bf the

T,
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inance Act, (1994 along with Interest unden.Sectlon /3 of the Finance Act, 1994 for o
the period from FY 2015-16. Further, Penalty of Rs. 1,21,64,007/- was imposed on the

appellant under Section 78 of the Flnance Act, 1994 and Penalty of Rs. 10 OOO/ war
imposed on the appellant under Section 77(2) ol 1he Finance Act, 1994,

i :
I '
-3 Being aglgrieved with the impugned order passed by the adjudicating

: autho'rlty, the apipellant have preferred the present appeal on the following grounds:

e The appellant is Proprietor of l\/l/s. Vihal Construction and are h.olclingvService
Tax Registration No. ABCPM8177BSD001 since 08 10. 2015 and ale regularly

flled periodical SetVlce Tax Returns in Form ST-3 since then, The appellani have

correctly deposited the service tax amount on the taxable services lanclelecl by

them. [The appellant are engaged into the business of Construction Services,

» The appellant submitted that they have not received any notice inclucling show
- cause notice and personal hearing notice. They were called by the department
on the mobile umber mentioned in ITR anc.l,the OIO was delivered ‘:to them.On
receipt o ’ghe impugned order, it was found that value of services as per

" Income Tax Return was considered aé Rs. 8,10,93,37§/~ as against the actual
-value of Rs. 3,98,68,486/-, which is also menlionecl inthe Income. Tax Return
filed by them for the FY 2015-16. Further, in the impugned order, the valuo as
per ST-3 filed was con5|dered Nil agamst the actual value of Rs 2, 87 83,438/,

which i |s also shown in the ST-3 Return filed by them for the soconcl hall oltlue
‘ |
FY. 2015-16, ' !

i i
t (I

e The appellant submltted that the adjudicating aulhonly erred in law by issuing

the i im ugned order agalnst naturalJLlstlce by not providing the opporlunlty of
being hedrd. They place reliance on the case law of Hon. Supreme Coun in the

case of Umanath Pandey v. state of UP[2009] 12 SCC 40-43.

e The appe| lant submitted that the adjudicating authority has taken the taxable
amount Rs. 8,10,93 379/~ against the actual ﬂgures Rs 3,98, 68 486/ which can

be seen in I[TR-4 and the Part A-P& L Point No 1(A ) also. The aclJucllca‘tlng
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authority also failed to consider the actual taxable val e Rs.2,87,83,438/-
shown in the ST-3.

Calculation of Service Tax payable and paid including Swachh Bharat Cess is as'under:

!

Value of taxable service as per Income Tax Return : Rs. 3,98,68,486/- |
éervice Tax on the same (@ 14%) : Rs. ’5‘5,81,589/-
Swachh Bharat Cess (@ 0,5%) . Rs. 199,343/

Total Service Tax Payable : Rs. 57,80,932/-

Service Tax and Swachh Bharat Cess already paid as under:

CIN: 63602193103201635077  as per ST-3 Rs. 36,73,598/-
Dated 31.03.2016 |

CIN: 63602190701201672085 s per ST-3 - Rs.  5,00,000/-
Dated 07.01.2016 |
" CIN: 563602191407201630156 notincluded in ST-3 Rs. 13,68,919/-

Dated 14.07.2016
CIN: 63602192707201630079 not included inST-3: Rs. 333,103/
Dated 27.07.2016 |

Total Service Tax Paid : Rs. 58,75,620/-

They have correctly paid the servicé tax and had no any intention to evade the tax.
The adjudicating authority as well as the show cause notice issuing authority has nét .
taken into account the details available with them on the common portal of service
tax in Form ST-3, where ail the details pertaining to taxable service rendered are
being reflected, and therefore the show cause notice and impugned order isst,led by

the adjudicating authority is completely vague.

)
1
1
!
1
!
!
'

»i The adjudicating authority erred in law and fact of the' case by invoking

| extended period under Section 73(1) of the Finance Act, 1994, The same can
be invoked only in case of fraud, coliusion, willful misstatement, suppression of

facts, etc, however, in present case ant have truly and correctly -
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declared lII the facts and figures pertajning to the taxable services ‘at the time

of filing the periodic service tax return in Form ST-3.

Since, there is no delay in payment of service tax, there does not arise the question of

payment of interest under Section 75 of the Finance Act, 1994 or baylﬁent:_of penalty

: |

under Section 77 and 78 of the Finance Act, 1994. i j
' |

! i

4 ~ Personal hearing in the case was held on 25.09.2023. Shri Kunal Agrawal,

- Chartered Accountant, appeared on behalf of the appellant for personal hearing. He:

reiterated submissions made in appeal memorandum. He submitted that the

' appéllant_had provided services of worth Rs.3,98,68,486. However, the value of these

\ | L . i .
serv.lcles was erroneously shown as sale of goods in the profit and loss of the IT.

: ~ Further he-stated that It is surprising that the Adjudicating Authority has taken the
o yalueffron.n ITR as Rs.8,10,93,379 without any basis, since the value of services as per

" IT was zero. He further submitted that the appellant had filed service tax return for - :

the period under. demand, but missed to include the amount of Rs'.'13,68,919[-

(including interest amount Rs.65,0dO/—) and 3,33,103/—(inc]udin’g interest amount

© Rs.33103/-) towards tax payable in the service tax return. He submit'tea that this
| .

amount/tax l/vas subsequ'ently paid in the month of July 2016 itself. e also% Submﬁ‘ted

hat the adjtdicating authority has not verified-the service tax return filed by the

?ppellant'ar)d has taken a totally mistaken value as per IT. He submitted that siﬁce,

there was no liability on the appellant, the impugned order is liable to be set aside.

5. [ have carefully gone through the facts -of the case, grounds:of appeal,

: subn]issions made in.the Appeal Memorandum and documents available on record.

The issue to be decided in the present appeal is whether the impugned order passed

by the adjudicating authority, confirming the demand of service tax against the
- appellant along with interest and pénalty, in the facts and circumstance of the case, is

legal and proper or otherwise. The demand pertains to the period FY 2015-16. '

: | G
6. Itis observed that the main contentions of the appellant are that the;y were not .

heard in person by the adjudicating authority and in their ITR and P& L, the in-conﬁe is

hown Rs. 3,08,68,486/- and the service tax liability on the same @14-.5% comes as Rs.
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>7,80,932/-. Out of total liability they have paid Rs. 41,73,598/- vide challan no 35077
dated 31.03.2016(Rs. 36,73,598/-) and vide challan no 72085 dated 07.01. 2016 (Rs
5,00,000/-) and shown in their ST-3 filed for second half of the F Y. 2015- 16

~ Rest of the amount Rs. 15,51,907/-was paid along with interest, Rs. 13,68,919/~ .
vide challan no 30156 dated 14.07.2016 and Rs. 3,33,103/- vide |challan no ;30079 T

dated 27.07.2016 wiwich they missed to pay during the F.Y. 2015-16.

Now As per Form 26AS for the F.Y. 2015-16 the amount rec?lved from vanous

serv1ce recipient to the appellant is seen different which is as under:

Sr.No. | Name of the Party Amount (In Rs.)

1 Aaryan Infrabuild _ ' A 60,300/-

2 Eminént Infraéon A 2,29,75,286/-

3 Euphoria Infracon | ~ ’99,92,543‘/-

4 Swastik Infra . ' . 5,00,000/-

5 Vrindavan Devel_pers - 95,12,834/- -
Total _ l;-,30,40,963{-

As per the above table, taxable income is Rs. 4,30, 40 963/— and the service tax

@14. 5% is as Rs. 62,40,940/- which are different from the Income cléimed by the
appellant and shown in the ITR .The adjudicating authority has also considered the
amount Rs. 8,110,93,379/— as taxable. As there are 3'differenfc taxable values and to
ascertain thbe correct taxable value and service tax liability, detailed examination af the

adjudication level is required.

7. Therefore, I find it proper to remand back the impugned order to the adjudicating

authority to re-examine and decide it afresh, following the principle of natural-

justice and considering the all facts. The appellant.is also directed to furnish all

relevant documents before the adjudicating authority.
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| ;
8. Inview of above, Iuremand back the impugned order Lo the acljudlcatmg auLhonLy

to re- examine the i lssue and deC|de it afresh. - : ! :

mxﬁmaﬁﬁﬂ%&tﬁﬁmﬁmmaﬁ%ﬁﬂmwﬁl

The appéal filed by the appellant stands disposed of i above terms.

(“n?ﬁrc{ ﬁ"T)
3R (3rfiew)

Attested ‘ ‘ : ' Date :29.12.2023 -
Manish Kumar

Superintendent(Appeals),
CGST, Ahmedabad
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EV‘RPAD / SPEED POST
To, .

M/s. Vihal Co.nstbruc‘tio'n, | _ | .Appellan.t
o ProprietorJayantibhqiNarsibhaiMéhani, |
C-77,|Rameshwar Péfk,

Nvear Geeta Gauri Cinema,

Ab -NH-8, Odhav,-Ahn%edabad_

The Additional Commissioner, : ' Respondent o "f
CGST & Central Excise,
Ahmedabad North

Copy to:

1) The Prilncipal Chief Commissioner, Central GST, Ahmedabad Zone :

2)| The Cominissioner, CGST, Ahmedabad North .

3)] The Additjonal Comrmissioner, CGST & Central Excise, Ahmedabad North

4)| The Assistant Commissioner (HQ System), CGST, Ahmedabad North

g

* (for uploading the QIA) o
ByGuard File :
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